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EDITORIAL NOTES. 


THE LEGISLATURE has not adopted the amendments to the constitution 
proposed by the commission appointed last year, but another plan has 
been proposed by the judiciary committee of the Senate. This plan is 
simply tu do away with the lay element of the Court of Errors, and to 
have the court “ consist of the Chancellor and the justices of the Su- 
preme court, of whom four shall be a quorum.” The Supreme court re- 
mains practically unchanged, except that “the legislature may divide 
the court and confer on each and every division thereof the jurisdiction 
of the court as now established, provided that each division shall consist 
of at least two justices.” The whole number of associate justices may 
be increased or decreased by law, but must not be less than seven. 

The Court of Chancery is to consist of four vice-chancellors, as well 
as a Chancellor, and the vice-chancellors are to be appointed by the 
governor, instead of the Chancellor, and hold their office for seven years. 
Each Vice-Chancellor is given the jurisdiction of the Chancellor and the 
court, and the Chancellor is permitted to sit in the Court of Errors in 
equity cases which he has not himself decided. The clauses relating to 
the number of judges of the Court of Common Pleas, and the manner 
of their spprintment are omitted. The power to grant what. are called 
“paroles” is added to the power to grant pardons and remit fines and 
forfeitures, and these powers are vested in the governor, attorney-general 
or Chancellor, or any two of them of whom the governor must be one. . . 

The plan has the advantage of accomplishing an important result with 
the least possible change, and is, therefore, likely to meet with. less re- 
sistance than other suggestions that have been made. 

It will remove the lay element of the Court of Errors, and this is 
generally acknowledged to be desirable. It is very important that the 
final Court of Appeal on questions of law should be composed entirely of 
lawyers, and it is worth while to postpone all other changes, if by so do- 
ing we can accomplish this. The objection to the plan is that it makes 
the Supreme court in effect a Court of Appeal from its own decisions, as 
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well as from the decisions of the Court of Chancery. The Court of Ap- 
peals in cases at law would be the Supreme court judges, presided over 
by the Chancellor, and in cases in equity the Supreme court judges, 
sometimes with and sometimes without the Chancellor. The Supreme 
court judges sitting in the Court of Appeals would not, indeed, pass 
upon the cases they had themselves decided, but they would deter- 
mine in the last resort the questions of law which they had determined 
as members of the lower court. It is much better that the revision 
of questions of Jaw should be made in the last resort by a wholly 
different tribunal. There is need, moreover, of all the energies of 
the Supreme court in the proper business of that court, and especially 
in the trial of cases in the circuits, and the state can now well afford to 
have a separate Court of Appeal. It is urged that the judges of appeal 
should be in contact with the practical work at the circuits, but this is 
not found necessary in other states, and in our own state the judges in 
appeal in equity have never been engaged in the trial of cases in equity. 

If, however, the Court of Appeals is to consist of the judges of the 
lower courts, it would seem best to make the vice-chancellors members of 
the Appellate court, so as to have the benefit of their experience in the 
trial of equity cases. 

The provision that four members of the court shall constitute a quorum 
is a good one, but some means should be provided for determining which 
four judges should constitute the court for the time being. 

It would be well to provide that a judge who hears a case in the Cir- 
cuit court should not sit in the Supreme Court on a writ of error to his 
own decision. This is now provided for with respect to the Court of 
Errors. and the same principle applies with equal force to the Supreme 
court. The Supreme court judges now feel themselves at liberty to dis- 
regard it on writs of error to the Circuit, (following Peck v. Free- 
holders of Essex, Spencer, 457), but it is important, not only that 
the judges should, in fact, be impartial, but also that suitors should 
have confidence that they are impartial. The provision for constituting 
divisions of the Supreme court, with full powers, is a good one, and will 
enable the court to sit in different parts of the state at the same time. 

WE SPOKE last month of the efforts made by the Legislature to provide 
for the review of the action of the Circuit court in granting or refusing 
a new trial, and referred to the decision of the Supreme court in Falk- 
land vy. Dorland, 54 N. J. L. (25 Vr.) 409, in which the act of March 4, 
1890, (Ch. 30) was declared unconstitutional on*the ground that the 
object of the act was not expressed in the title; and we insisted 
that the review was, in effect if not in form, a writ of error, and 
that if this were the only objection to the statute this defect could easily 
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be remedied by new legislation. There is, however, a later decision of 
the Court of Errors, which has lately appeared in our state reports, Cen- 
tral R. R. Co. v. Tunison, 56 N. J. L., (27 Vr.), in which this court has 
held that the Cireuit courts have a constitutional right to dispose finally 
of a rule to show cause and that this right cannot be taken away by leg- 
islation. The court said: ‘‘The jurisdictions of all the constitutional 
courts, by necessary implication, are established as they existed ante- 
cedently to the date of the constitution, Harris v. Vanderveer, 21 N. J. 
Eq., (6 C. E. G.), 424. The Circuit courts are constitutional courts, 
having existed with well defined powers prior to the adoption of the 
fundamental law. These courts have always exercised, as an important 
branch of their jurisdiction, the right to decide finally and without review 
whether a new trial shall be granted, and that right cannot be taken 
away from them without substantially and materially impairing their 
powers.” The court said that the decision in Harris v. Vanderveer, 
sustaining the right to provide for an appeal from the Prerogative court, 
was based upon the idea that there was nothing in the nature or history 
of that court to make its decrees final, but that the right of the Circuit 
court to dispose finally of a rule to show cause has always existed and 
been recognized since its formation. The court emphasized the fact that 
the Cireuit court has always existed with this power, and the reasoning 
of the court derives much of its force from the assertion made at the out- 
set, that ‘Circuit courts in this state were established by an act passed 
June 6, 1799, Rev. Laws, p. 453; Griff. Law Reg., p. 1173.” 

It is true that what is called a Circuit court was organized by that act, 
but, as Chief J ustice Ewing said in Den. v. Hull, 9 N. J. L. (4 Hal.), 277, 280: 
“It will be right for us here to recollect that the Circuit court is organ- 
ized (under that act) as auxiliary only to the Supreme court, and merely 
for the trial of issues of fact; that the mutual pleadings of the parties are 
filed, not there, but in the office of the latter court.” The Circuit court 
organized under the act of 1799 was only the Supreme court judge trying 
cases at nisi prius, upon a transcript sent from Trenton, and it was held 
in that case that the judge had not even the power to permit an amend- 
ment of the pleadings. 

The act of June 6, 1799, was not the first act in which the nisi prius 
session was called a Circuit court. The act of March 8, 1798, was en- 


‘titled “An act concerning Supreme and Circuit courts,” and this act, 


after providing for the terms of the Supreme court in Trenton, declared 
that the justices of the Supreme court, or one ot them, should, twice a 
year, hold a court in each county, except Cape May, for the trial of issues 


joined in the Supreme court, or brought there to be tried, and which are 


triable in the respective counties, “which courts shall be called Circuit 
courts.” Transcripts of the records containing the issues were to be sent 
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to the justice that held the circuit, and he was given power to try the 
issues and to record non-suits and defaults. This merely gives the Su- 
preme court judge in this county on the circuit power to try Supreme 
court cases, and this act was only a modification of a former act, which 
gave the same powers to the “several courts of nisi prius for the trials of 
issues joined in the Supreme court.” This was the act of November 23, 
1791, Chap. 361, and directed that two justices should be appointed to 
hold the courts of nisi prius, but that in the-absence of one the other could 
proceed to try a cause. It was then enacted that no case should be tried 
at bar unless the matter in dispute exceeded one thousand pounds. The 
nisi prius sessions of the Supreme court were referred to as our “ annual 
Circuit court” in the ordinance of Governor Belcher of August 1, 1751. 
Book AAA Commissions, 1, 313. 

The Circuit court as a court of original jurisdiction, with a record of 
its own and with power to grant or refuse a new trial, was not estab- 
lished until 1838, only six years before the adoption of the present con- 
stitution. It was created by the act of February 14, 1838 (P. L. 1837, 
p- 61) entitled “‘ An act to facilitate the administration of justice.” This 
provided that the chief justice or one or more of the associate justices 
of the Supreme court should hold a court to be called the Circuit court 
in every county, and that these courts, in addition to the power and au- 
thority then possessed by the Circuit courts, should be and were there- 
by constituted courts of original jurisdiction and of record, and should be 
vested with and have all the power and authority incident to courts of 
common law except in cases of a criminal nature, and should have 
power, authority and jurisdiction is like manner and to the like extent 
as the courts of Common Pleas and Supreme court then had to institute, 
hear and determine all actions and causes, real, personal and mixed. It 
is clear, therefore, that the Circuit court as a court of record with power 
to render judgment, had not always existed since 1799, but existed for 
only six years before the adoption of the constitution of 1844. 

It seems to have been upon the assumption that the Circuit courts 
were created in 1799 that the Court of Errors said: ‘‘ These courts 
have always exercised as an important branch of their jurisdiction the 
right to decide finally and without review whether a new trial shall be 
granted,” and there may be some question whether they would have re- 
garded the practice as established and the power inviolable if their at- 
tention had been called to the fact that the courts had existed for only 
sixty years. 
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the THE COURTS OF NEW JERSEY—SOME ACCOUNT OF THEIR 
esd ORIGIN AND JURISDICTION. 
me [ Continued. } 
ich THE COURT OF CHANCERY.! 
3s of We have referred in former articles to the ordinances under which the 
23, courts of common law were established in New Jersey, and to the pro- 
to visions made for a Court of Errors and Appeals. It remains now to look 
uld into the ordinances and statutes relating to the Court of Chancery. 
ied It was by uo means a matter of course that a Court of Chancery should 
“he be established at all in the colonies of East and West New Jersey.. The 
ual people of the colonies would hardly have thought of establishing such a 
51. court for themselves. The courts they were familiar with were the 

magistrates and the judges of the King’s bench who held the jury trials 
| of in the counties. The chancellor was an officer of the king, and his power 
ab- seemed to be an arbitrary one. It was looked upon with dread and sus- 
on- picion by the people of several of the colonies. In Massachusetts no 
37, Court of Chancery was ever established,” and in Peansylvania it was re- 
his sisted by the Quakers, and was abolished in a few years after it was first 
ces established in 1720. 
urt In the early days of the colonies the lord chan:ellor in England was, 
au- in fact, looked upon rather as an officer of the king than as a court. 
re- Few bills in equity were filed in those days, and they were usually rather 
| be an appeal to the king to mitigate the rigors of the law than an assertion 
of of any established right. 
ave It is true that Lord Chancellor Ellesmere, in 1616, had maintained 
ent the dignity and power of the chancellor against Lord Coke, and had es- 
ite, tablished his right to issue an injunction against the enforcement of a 
It judgment at law, but there were few cases in equity, even in England, 
ver when the colonial courts were first established in New Jersey, and it was 
for not until 1673 that Lord Nottingham, who has been called the Father of 
Equity, began to formulate the principles of equity jurisprudence. 
rts Blackstone, writing as late as 1758, and lecturing to English university 
rts students on the courts of their country, devotes only a few pages to the 
the principlés and practice of the Court of Chancery. We need not wonder, 
be therefore, if we find that little demand for this court existed in the colo- 
re- nies of New Jersey in the beginning of the eighteenth century. 
at- ' In East New Jersey the old Court of Common Right, created by act of 
nly assembly in 1682, L. & S. 232, under the proprietors was, indeed, 
declared to be a Court of Equity, as well as a Court of Law, but this was 
due, as Judge Field points out, to the influence of the Scotch proprie- 









17 N. J. L. J., pp. 131, 260, 324, 
* See an interesting article on Chancery in Massachusetts, 5 Harv. Law Rev. 370. 
* Field’s Provincial Courts 1%. 
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tors, because in Scotland a Court of Equity, as distinct from a Court of 
Law, was unknown. 

Provision was thus made at this early day for merging the courts of 
law and equity. The one Court of Common Right, a court of the people 
and not of the king, was to exercise all jurisdiction and to do justice ac- 
cording to equity, as well as according to the common law. 

It is interesting to speculate as to what would have become of the princi- 
ples of equity it the courts of Equity had been merged into the courts of 
Law before the principles of equity had been fully developed. It is very 
doubtful whether they would have been developed so rapidly or so well 
by the courts of Law of those days of technicality and special pleading. 

The judges of the Court of Common Right seem to have retained 
their equity powers until the act of February 21, 1698, L. & S. 368, 
Ch. 4, gave the assembly power to regulate all courts except the present 
High “ Court of Chancery,” and declared that the judges of the Court 
of Common Right should not be judges of the High Court of Chancery. 
Mr. Griffith says that the court was held by the governor and his council 
from 1698 to 1705, and the Court of Common Right! consisted in 1698 
of these same men.” 

The government was in effect taken away from the proprietors at that 
time by Governor Andros, and the surrender of the proprietors was ac- 
cepted by the crown in 1702, and the queen’s commission to Lord Corn- 
bury, dated December 5, 1702, gave him power to establish, with the 
consent of the council, such courts of judicature and public justice as he 
then might “think fit and necessary for the hearing and determining of 
all causes, as well criminal as civil, according to law and equity, and for 
awarding execution thereupon, with all reasonable and necessary powers, 
authorities, fees and privileges belonging to them.” 

In 1703 Lord Cornbury issued an ordinance declaring that the courts 
should remain as they had been, and in 1704 an ordinance was made es- 
tablishing the courts of Law. The first ordinance relating especially to 
the Court of Chancery was promulgated in March, 1705.° It recited 
that it was absolutely necessary that a Court of Chancery should be es- 
tablished in the province, that the subject might find remedy in such 
matters and things as were properly cognizable in the said court in which 
the common law, by reason of its strict rules, could not give them release, 
and declared that the governor or the lieutenant governor and his coun- 
cil, or such of them as should take the oath prescribed, were empowered 
to be the High Court of Chancery of this province, and, as such, to hear 


1 4 Griff. Law Reg., 1183. 

® See 3 N. J. Archives, p. 479. 

® Book AAA of Commissions, p. 66; 19 N. J. Eq. Rep. (4 C. E. G.) 578; 4 Griffith’s 
Law Reg. 1183. 
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and determine all causes and suits in the said court, which from time to 
time shall come before them, in such manner or as near as may be ac- 
cording to the usage and custom of the High Court of Chancery in the 
Kingdom of England. 

Four stated terms were provided for, and it was ordained that the 
governor or lieutenant governor and any two of the council should sit 
every Thursday at Burlington to hear motions and make orders thereon, 
and it was also ordained that there should be appointed two masters, a 
register, who should also be a purse bearer or seal bearer and sealer of 
writs, two clerks, one sergeant-at-arms and one messenger, and no other 
officer whatsover. Only two counsel were to be allowed to each party, 
and the court was given power to make such rules and orders as it 
should think fit, the rules and orders made in England to be observed in 
the meantime.! 

It appears, however, that the court, if it was organized at that time, 
did not long continue to sit, for Governor Hunter, in writing to the Lords 
of Trade on May 7, 1711, says: ‘‘Ihave been pelted with petitions for 
a Court of Chancery, and I have been made a*quainted with some cases 
which very much require such a court, there being no reliet at common 
law” referring to a case of a man in jail on a judgment confessed for four 
thousand pounds, when the real debt was not above four hundred, and 
he says he had ordered the committee of both councils to devise a scheme 
for such a court, but to no purpose, because they said the trast of the 
seals constituted the court, and that unless the governor could part with 
the seals no one could constitute the court but himself; and the governor 
said that he had more business than he could attend to, and besides was 
very ignorant of law matters.!_ He, therefore, begged for directions as to 
that court. On June 23, 1712, in his report of the ‘Present State of Ju- 
dicature in New Jersey,” Governor Hunter names the Court of Chancery 
with the remark “Not Open.” It is said, however, that he did sit as 
chancellor in 1718, both in New Jersey and in New York, and claimed 
the right to sit alone without the council, and that this claim, though it 
met with some opposition, received the approbation of the crown,* and 
from that time on the office was exercised by the governor alone until a 
separate chancellor was provided for by the constitution of 1844. 

Judge Field, in his Provincial Courts,‘ says that an ordinance was 
made by Governor Burnet, in 1724, regulating the fees in the Court of 
Chancery, but we have been unable to find this ordinance in the books 


14.N.J. Archives 70. 

24N. J. Archives 166. 

* Whitehead East Jersey under the Proprietors 168; Answer to the Elimbethtown Bill 
in Chancery, 4; Dunlap’s New York, 281. 

‘III. N. J. Hist. Soc. Coll. 108, 
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of Commissions or bound up with the early laws. The ordinance of No- 
vember 26, 1723, which is found in Book AAA of Commissions, is 
bound up with the colonial laws, 1703-1723, printed in 1724 by Will- 
iam Bradford, regulates the fees of the prerogative office, and of the 
judges and officers of all the courts, except the Court of Chancery. 

Judge Field says Governor Burnet thought well of the Court of 
Chancery and did what he could to maintain it, but Governor Mont- 
gomery disliked it, and rarely sat as chancellor, either in New Jer- 
sey or New York. Under him a committee was appointed in 1730 
to revise the fees, and they made the revision unsparingly for the 
avoidance of extravagance and to make them conform to the cir- 
cumstances of the province. The committee complained of the pro- 
lixity of the pleadings, and that it had become ‘‘usual to amass a 
number of iniquities against a defendant as a mere matter of form, and 
to turn the whole things charged into questions afterwards.” It 
was insisted that solicitors and counsel should reform the proceedings, 
and all the blame for the evils of the system was laid upon the lawyers. 
No ordinance appears to have been made at that time in pursuance of 
the recommendation of the committee.! 

There was not yet any general desire for aid of the court. It is true 
that it was in 1745 that the famous Elizabethtown bill in Chancery was 
filed, but in 1756, Smith, writing of New York, said that the wheels of 
the court rusted on their axles, and that its practice was condemned by 
all gentlemen of eminence in the profession. On November 23, 1753, 
an ordinance was made by Governor Belcher regulating and establishing 
the fees to be taken by the officers of the Court of Chancery.” 

In 1768, Governor Franklin sent a message to the assembly recom- 
mending the court, and that provision be made for its officers. It was 
suggested that salaries should be provided for a master of the rolls and 
master in chancery for one division of the province, two masters in 
chancery for the other division, and a sergeant-at-arms for each di- 
vision. For clerks, registers and examiners he thought the fees would 
be sufficient. 

The assembly took no action upon this suggestion, and in 1770 the 
governor, with the advice and consent of his council, promulgated an 
ordinance declaring that the Court of Chancery had always been held in 
the province of New Jersey, and appointing himself cnancellor and 
judge of the High Court of Chancery of New Jersey with power to ap- 
point and commission masters, clerks, examiners and registers, etc. 
This was the ordinance that was in force at the time of the adoption of 


1 Field’s Prov. Courts, 115. 
* Allinson, Appendix. 
* Book A. B. of Commissions, p. 54; 4 C. E. G. Chy. Rep. 580. 
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the..constitution, 1776. This constitution made no provision for the 
courts. The convention was concerned with political affairs and as- 
sumed that the courts would remain as they were. Shortly afterwards, 
however, on October 2, 1778, the legislature passed an act reciting that 
it was absolutely necessary that justice be duly and regularly adminis- 
tered and declaring that “ the several courts of Law and Equity should 
be confirmed, established and continued with the like powers under the 
present government 4s they were held at and before the declaration of 
independency lately made by the honorable the Continental congress.”! 

The jurisdiction and practice of the court, therefore, was derived wholly 
from the English Court. It was at first assumed and afterwards declared 
by ordinance that the governor should exercise the judicial powers exer- 
cised by the lord chancellor in England. There was seldom any occa- 
sion for their exercise, and none but lawyers were familiar with the 
matter. A committee of the legislature made complaints in regard to 
the prolixity of the pleadings and the amount of the lawyers’ fees, but 
there was no legislation on the subject, and when an ordinance was 
made in 1770, declaring that the court had always existed, and the governor 
should exercise the office of chancellor, no definition of his jurisdiction 
was attempted, and he was left with all the jurisdiction held by the 
English chancellor as a judicial officer as distinguished from his 
power as a minister of the king, or representing the king as parens 
patria. The constitutional powers of the chancellor are the powers 
possessed by the English chancellor as a judge at the time of the 
Declaration of Independence, and the practice of the Court of Chan- 
cery in New Jersey was the same as that of the Court of Chancery in 
England. The ordinance of Lord Cornbury gave the governor and voun- 
cil power to hear such suits as should come before them in that court, in 
such manner, or as near as might be, according to the usage and custom 
of the Court of Chancery in England, and the ordinance of Governor 
Franklin gave to the governor alone power to hear such causes in such 
manner as theretofore had been used and as nearly as might be according 
to the usage and custom of the Court of Chancery in England. The 
English practice was based upon the ordinances of Lord Bacon, and it 
has been held by Vice-Chancellor Van Fleet that by the ordinances of 
Cornbury and Franklin, these ordinances of Lord Bacon were made the 
law of the Court of Chancery of New Jersey.2_ The practice of the court 
to-day is the practice of the English court before the revolution, except 
as it has been modified by our legislature or by our Court of Chancery 


1? Pat. Laws, p. 38. 
* Jones vy. Davenport, 45 N. J. Eq. (18 Stew.), 77-82; Allen v. Demarest, 41 N. J. 
Eq. (14 Stew. ), 162-164; Beames’ Orders in Chancery. 
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itself. ‘In the absence of statutory regulation, or an independent prac- 
tice,” said Vice-Chancellor Van Fleet in a recent case,! “ this court fol- 
lows the practice of the English Court of Chancery, and the rule of prac- 
tice of that court is, in such a case, the law of this court.” 

The first statute relating to the practice of the court seems to have 
been an act to facilitate the foreclosure of mortgages. It was the aet of 
September 26, 1772, which provided for an order of publication against 
absent and absconding mortgagors who could not be served with pro- 
cess or refused to appear. It provides for an appraisement of the mort- 
gaged premises before decree and fora public sale. ‘The act having 
expired by limitation was revived in 1783, P. L. 1783, p. 10. 

An act was passed November 22, 1790, providing for the examina- 
tion of witnesses by examiners openly in the presence of counsel in- 
stead of secretly as in the old practice, and providing also for depositions 
to be taken de bene esse and for the service of process by the sheriffs. 
This act also contained the provision that the chancellor may call to his 
aid the chief justice, or any justice of the Supreme court or master in 
Chancery. 

This act was substantially embodied in the act of June 13, 1799, 
entitled “ An act respecting the Court of Chancery.” Laws, Vol. III., p. 
597. This latter statute is the foundation of our present chancery act. 
It was prepared by William Paterson, one of the signers of the constitu- 
tion, and then a justice of the Supreme Court of the United States. He 
was a learned lawyer and familiar with the law and practice of the Court 
of Equity. He took the English practice and revised and simplified it- 
adapting it to the needs of the people of this state. The act as he drew 
it was adopted, with the addition of section 59 providing for an appeal 
to governor and council, and the act is in frame and substance the same 
as the chancery act in force to-day. Nearly all the changes that have 
since been made in the practice of the court have been made by means 
of amendments to this statute. 

The original jurisdiction of the court did not include divorce, the cus- 
tody of idiots and lunatics and their property, the care of property of 
infants or discovery in aid of executions at law. Jurisdiction over these 
subjects belonged to the chancellor in England as parens patria rather 
than as a court, and was conferred upon the chancellor of New Jersey 
by statute. The first act concerning divorce and alimony was the act 
of December 2, 1794, Laws, Vol. II., p. 969, and this was followed by 
the act of February 16, 1820, P. L., p. 43. The act for “ Supporting 


1 Southern Nat. Bank v. Darling, 49 N. J. Eq. (4 Dick. Chy.), 398-400. See also West 
v. Paige, 9 N. J. Eq. (1 Stock.), 202-204; Morris v. Taylor, 23 N. J. Eq. (8 C. E. G.), 
131-134. 
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idiots and lunatics and preserving their estates,” was passed November 
21, 1794, Laws, Vol. II., p. 931. The act providing for inquests of 
idiocy and lunacy was passed February 28, 1820. On December 1, 
1794, an act was passed to enable infants who are seized or possessed of 
estate in trust, or by way of mortgage to make conveyanceof the same, 
Laws, Vol. II., p. 963. The act relative to the sale and disposi- 
tion of the real estate of infants was not passed until March 19, 1845, 
P. L, p. 99, after the adoption of the second constitution. In the same 
year was passed the act giving power to the chancellor to.compel dis- 
covery in aid of an execution at law and to reach the choses in action of 
the judgment debtor. This was a jurisdiction which had not been exer- 
cised in New Jersey before the Revolution and was conferred by the 


statute.! 
EpwarkpD Q. KEASBEY. 


[TO BE CONTINUED. ] 





IN MEMORIAM. 





VICE CHANCELLOR A. V. VAN FLEET. 
The sudden and unexpected removal of Vice-Chancellor Van Fleet 
from the scene of his labors revealed to the profession and the public the 
important place he had occupied in the administration of justice in 
the state. He had held a seat upon the equity bench for a longer 
term than any other judge in this state, having been appointed four 
times to his office, and being near the completion of his twentieth year 
of continuous service. This service was commenced in the forty-fifth 
year of his age, and for the entire period of bis tenure of office, with 
the exception of the last few weeks, he devoted to the service of the 
state the whole vigor of his intellect and of his physical strength, spar- 
ing himself neither in season nor out of season. Those valued services 
were rendered, too, in the administration of the duties of an office re- 
cently created, and which changed radically the course of practice and 
procedure in the Court of Chancery in its trials of questions or issues of 
fact, by introducing the oral examination of witnesses before the Vice- 
Chancellor in the presence of the litigants and their counsel, and also of 
the public. This change necessarily brought a Vice-Chancellor in close 
contact with the bar and the public trials attracted greater attention 
to the course of the administration of justice in the Chancery court. 
A large portion of his time, especially during the earlier part of 
his term, was spent in these public trials, many of them involving pub- 


? See Whitney & Robbins, 18 N. J., Eq., (2 C.E. G.), 360, and an article on Spendthrift 
Trusts in New Jersey, 14 N. J. L. J., 166. 
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lic and private interests of the most important character. To these 
services he added also the laborious work of his opinions, delivered dur- 
ing his term, relating to all the varied branches of modern equity juris- 
prudence, and of which over four hundred have been published. As 
testing the character of this branch of his work, we think it may be 
said, that, without exception, every opinion is careful, thorough, and, 
where the subject admits of it, learned. And as showing the conscien- 
tiousness of his work in this respect, not only is every opinion carefully 
written, but we think we may challenge the reader to discover a single 
careless sentence. The clear, precise and forcible statements of legal 
principles, for which his opinions have always been noted, have made 
them very useful for reference in other cases, and they have made for 
his judicial reputation a high as well as permanent and enduring record. 
Their learned and scholarly character were recognized by the col- 
leges of Lafayette, Rutgers and Princeton, which successfully conferred 
the degree of Doctor of Laws on this graduate of the common schools. 
More important than all, through all these labors, and the other work of 
the office relating to the dispatch of the ordinary business of the court, 
the strong and intense personality of the man gave a tone to his ad- 
ministration of the high powers of his office, which gradually became 
recognized as well by the public as by the bar and litigants. 

The language of the draftsman of the resolutions adopted at the state 
bar meeting held after his death is a powerful characterization of the 
traits of this personality and of their general recognition. ‘The people 
of the state came also to recognize, and with peculiar deference, his love 
of right, his independence, his integrity, his learning, and the skill, 
justice and force with which he wielded the powerful remedies through 
which equity jurisprudence prevents wrong.” And with his advancing 
years of life and service he came to rest securely on the confidence and 
respect of the profession and the public, and the strong traits of his char- 
acter were more and more illumined by a benignity and kindness which 
gave him a strong hold upon the affections of the bar. The reverence, 
esteem and affection for the jurist and the man, which came spontan- 
ously from every part of the state, upon the sad announcement of his 
death, was the expression of a general judgment of his character and 
public services, and in this instance it was a true and generous recogni- 
tiou of the real value of a judge to the people of the state. 

Vice-Chancellor Van Fleet’s strength of mind and force of character, 
and his marked personality, were not the result of chance or. accident, 
but were rather the result of a natural and gradual development, in which 
from early youth, all his mental and moral powers were devoted to the 
pursuit of a profession which he loved, because its end and object was 
to aid in the furtherance of justice. And, after he was elevated to the 
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bench, where he could himself administer justice, this love of his profes- 
sion broadened into a deep and strong love of justice for itself alone. 

A short survey of the main events of his life will be interesting and 
instructive as illustrating what may be accomplished in the fields of juris- 
prudence, when unusual mental endowments and strong moral forces are 
inspired by a high and pure ambition. His energy, persistence and quiet, 
strong endurance were traits which were perhaps inherited from a Dutch 
ancestry, of which, in an unobtrusive way, he was always proud. His 
ancestors on both sides came from Holland—Frederic Van Fleet, the 
progenitor on the paternal side, settling in Centreville, Hunterdon county, 
as long ago as 1710. His mother was a Ten Broeck, a family of which 
various members were residents of the Catskills, in New York, and which 
included Abraham Van Vechten, a distinguished lawyer of that state. 

The Vice-Chancellor, whose full name at christening was Abraham 
Christianus Van Doren Van Fleet, was born upon his father’s farm in 
Hillsboro township, Somerset county, January 6, 1831, and lived there 
until the death of his father, six years later, when he went to reside with 
his maternal grandfather, also a farmer. Resolving to support himself 
by other means than farming, he went to Somerville, N. J., and, entering 
the printing office of Mr. Baldwin, soon learned the trade and not only be- 
came anadeptin the mechanical part of the business, but also contributed 
articles to the weekly newspaper, and attended a debating club in which 
Rey. T. DeWitt Talmage also-received some ‘of his ‘preliminary training 
as an intellectual athlete. At this time William L. Dayton and Gover- 
nor Peter D. Vroom,—both men whom New Jersey has always de- 
lighted to honor,—were leaders of the Somerset county bar, and it is said 
that the late Vice-Chancellor’s choice of the law as a profession was the 
result of hearing Mr: Dayton—noted always as a powerful jury lawyer 
—deliver a speech to one of the Somerset county juries. And the Vice- 
Chancellor’s own great power and eloquence before juries during his 
whole practice, is a striking proof that the eloquence of Dayton struck a 
true, responsive chord in his own nature. He resolved to become a law- 
yer, entered his name at the age of seventeen with Hugh M. Gaston, 
Esq., of Somerville, then, and until his death, a leading lawyer of that 
section of the state. In order to support himself while pursuing his 
studies, he undertook school teaching at Ringoes, in Hunterdon county, go- 
ing often on Saturdays to Somerville for examination in his studies. He was 
admitted to the bar at the November term, 1852, and at once commenced 
the practice of law at Flemington, Hunterdon county, at about the same 
time with Associate Justice Bennet Van Syckel. Shortly afterward he 
married Miss Elizabeth Bonnel, a daughter of Joseph Bonnel, Esq., a 
prominent citizen of the town. At the time of his admission, the logical 
but technical rigor and precision of the old practice and pleadings had 
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not yet been relieved by the act of 1855, simplifying and liberalizing the 
common law practice, and he laid the foundation of that through knowl- 
edge of pleading and practice which made him an easy leader in these 
branches throughout his whole career. He soon acquired a large and 
varied practice, and within ten years after his admission divided with 
Mr. Justice Van Syckel the honors of the leadership of the county bar. 
The political contests of the day were waged upon the question of the 
extension of slavery, and his hatred of wrong and oppression made him 
at once an active leader in the party which opposed this evil. One of 
the first cases in which his reputation was extended beyond the county 
was the case of State (Wagner, Pros.) v. Delaware Township, 33 N. J. 
L. (4 Vroom) 450. His clients in this case, who paid more than half the 
taxes of the township, contested the validity of a township resolution 
which at the time of the first draft, or conscription of the civil war, when 
commutation was allowed, provided that the taxpayers of the township 
should be taxed to pay the commutation fee to the conscript. but that if 
the drafted men went to service or procured a substitute, he should be 
allowed nothing. The Supreme court sustained the assessment, but it 
was reversed by the Court of Appeals. It was after this case that the 
Supreme court adopted the rule that no more than four persons should 
join in one certiorari. In this case, Mr. Van Fleet was associated with 
Attorney-General Frelinghuysen, who conceived so high an opinion of 
his abilities, that he afterwards gave him his warmest support for judicial 
position. The Vice-Chancellor was also one of the leading counsel in the 
celebrated Vanderveer will case, in which also his clients were successful 
in the court of last resort. This case was the first appeal ever allowed from 
the decree of the ordinary, and was taken under a law which was drawn 
and passed to allow such appeals Soon after this last case, and in May, 
1875, he was appointed by Chancellor Runyon to fill the vacancy in the 
vice-chancellorship which had been created by the resignation of Vice- 
Chancellor Dodd. Hon. Amzi Dodd, of Newark,was the first incumbent of 
the office, which had been created by an act of 1871, passed during the 
term of Chancellor Zabriskie. 

The vice-chancellors have been, from the institution of the office, ap- 
pointed by the Chancellor, a practice of appointment which differs from 
that of the other judgeships, and it is a matter of historical interest to 
know that Governor Randolph was disposed to veto the law because it 
provided for this method of appointment, which seemed to curtail the 
power of the executive. Chancellor Zabriskie, however, who drew the 
act, satisfied the governor that no such object was intended, and that the 
appointment should properly remain with the Chancellor, who signs, as 
his own, all decrees or orders which are advised by the vice-chancellors. 
The law authorizing vice-chancellors is in effect only a legislative desig- 
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nation of certain salaried officers whom the Chancellor may call upon for 
the advice and assistance which it was always the prerogative of his of- 
fice to require from his masters in chancery or other officers. 

The experiment of oral trials before the court was resolved upon by 
Chancellor Zabriskie at a time when the delay, expense and unsatisfac- 
tory character incident to the old method of taking evidence, had well 
nigh imperilled the continued existence of the court. It was fortunate 
for the court and for the public that the experiment was launched under 
the guidance of the wise and learned first Vice-Chancellor, who held of- 
fice for four years and witnessed an increase of the business of the court 
and the general satisfaction with the new system. With Vice-Chancel- 
lor Van Fleet’s accession to office under the administration of Chancellor 
Runyon, the popularity of the court continued to increase, and the ac- 
cumulation of cases for trial required a relief, which was found tempor- 
arlly by the appointment of advisory masters also appointed by the 
Chancellor, and who acted as vice-chancellors under an act passed in 
1878. This relief, however, was inadequate, and in 1881 an additional 
Vice-Chancellor was authorized. Hon. Amzi Dodd was again appointed 
as the associate of Vice-Chancellor Van Fleet, and held the position 
from April 1, 1881, to January |, 1882, when he was elected president 
of the Mutual Benefit Life Insurance Company and again resigned the 
office of Vice-Chancellor. Hon. John T. Bird was appointed by Chan- 
cellor Runyon to succed him in January, 1882, and in May of that year 
the Chancellor reappointed Mr. Van Fleet for a second term, with the 
hearty and spontaneous approval of the bar and the public. In May, 
1887, on the retirement of Chancellor Runyon, the Vice-Chancellor ten- 
dered his resignation to Chancellor McGill, who accepted it, but imme- 
diately appointed him for a full term of seven years. 

The business of the court still continuing to increase, the legislature 
in 1889, about twenty years after the system was inaugurated, author- 
ized the chancellor to increase the number of vice-chancellors to four, 
and Hon. Henry C. Pitney was appointed on April 8, 1889, the third 
vice-chancellor, and in 1890 Hon. Robert S. Green became the fourth. 
In the meantime, and in 1888, the vice ordinary act was passed, and in 
October, 1889, Vice-Chancellor Van Fleet received the appointment of 
vice ordinary, which office he also filled up to the time of his death. His 
term of office as vice-chancellor expiring in May, 1894, he was for the 
fourth time appointed to this office, with which by this time he had be- 
come so thoroughly identified in the general opinion of the profession, 
the bench and the public, that his continued tenure of the office was 
assumed as the natural recognition of long and faithful service. 
And it was a source of the deepest gratification and pride to him to feel 
that he had contributed in some measure to strengthen the hold of the 
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court upon the bar and the people, and that their estimation of the court 
found expression in the recommendation of the constitutional commission 
of 1894, that the Court of Chancery be continued, and the vice-chancel- 
lors be recognized by constitutional amendments as permanent judges 
of the state. 

Up to the time of his last reappointment, and indeed up to the fall of 
1894, the natural vigor of his constitution, preserved by a regular and 
temperate life, had been able to resist the encroachments of disease, but 
in the September of that year, for the first time in his twenty years of 
service, he ceased his laborious work for a month,—a rest enforced by the 
attack of acute disease. His active mind and his conscientious spirit 
grew restless, even under this enforced rest, and he was eager to return 
to his public duties. He did so within a few weeks, but it soon became 
apparent that he was taxing his strength beyond its limits, and in De- 
cember he yielded to the united demaad of the court and bar that he take 
at last a long needed rest, and he made his preparations for a vacation. 
On the very eve of departure came his sudden summons to the rest 
which ends all labors, and the spirit of the great and good judge passed 
‘‘to where beyond these voices there is peace.” 

Twenty years before, on leaving the village of Flemington to enter on 
his duties as judge, he had written a letter to Dr. Mott, his pastor, ex- 
pressing his deep responsibilities upon assuming these duties, concluding 
in these words: ‘I feel deeply the responsibility of such decisions, and 
ask you, as my pastor, to pray that [ may ever be guided by our Heav- 
enly Father so as to do that which will best secure the rights of all.” 

The deep and fervent spirit of this prayer shone through his life from 
this time forth, and now that his labors among us are forever ended, and 
we survey his work and contemplate his influence, we feel that above 
and beyond his learning as a lawyer, rises the moral influence of the 
judge, who elevated the standard of the bench and bar during his day 
and generation, and died revered and beloved by the people of the state 
he had served so long and so well. J. R. E. 
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THE STATE, STAFFORD, PROS., v. MILLS & MANNING. 
Justice’s court—Certiorari— Attachment— A bsconding debtor. 


1. On a certiorari to review the determination of a justice of the peace 
on a motion to quash an attachment against a non-resident debtor, on the 
ground that the debtor was a resident, if the justice cannot certify the 
facts upon which his judgment on the motion was founded, a rule may be 
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t granted to take affidavits of the facts upon which the determination of 
" the justice was made, and of the facts before him at that time, which af- 
¥ fidavits can be used at the argument of the certiorari to review the deter- 
‘ mination of the justice in the matter. 
2. One may be an absconding debtor and yet may have a residence in 
f this state, which will prevent an attachment issuing against him as a 
} non-resident debtor. Mere inconvenience in the service of summons or 
t other process furnishes no reason why an attachment should issue against 
f one as a non-resident debtor. Temporary absence for business or 
e pleasure is not an abandonment of one’s abode or place of residence. 
t 3. The time when the writ of attachment is issued and served is the 
" time as of which the residence of the debtor is material. 
> Mr. Stockwell and Mr. Satterthwait for prosecutor. 
a Mr. Edward M, Evans for defendants. 
e Opinion by Lippincott, J. 
4 THE STATE, STAFFORD, PROS., v. MILLS AND GAISER—THE STATE, STAFFORD, 
t PROS., v. MILLS AND FARRELL. 
d Attachment—Absconding debtor. 
. 1. An absconding debtor is one who, with intent to defeat or delay the 
" demands of his creditors, conceals or withdraws himself from his usual 
7 place of residence beyond the reach of process. It is not necessary that 
t he depart from the limits of the state in which he has resided. If one 
3 eludes his creditors, then he intends to delay and defeat them, and he can 
be held to the intent of evading process, and all the law requires in order 
> to constitute an absconding creditor, is that he shall put himself in such 
t position that he can and does successfully evade the service of process. 
> It may be by concealment in his own house. It may be by going from 
e place to place so quickly as to evade meeting with service of process on 
y certiorari. 
2 Mr. A. E. Stockwell and Mr. Linton Satterthwait for prosecutor. 
Mr. W. D. Holt, Mr. John Caminade and Mr. John T. Temple for the 
defendants. 
Opinion by Lippincott, J. 
THE STATE, SCHEFBAUER ET AL., PROS., », THE BOARD OF TOWNSHIP COMMIT. 
TEE OF THE TOWNSHIP OF KEARNY ET AL. 
Municipal corporation—Contract for lighting streets, under laws of 
1867, p. 253—Lowest bidder— Discretion of municipal board. 
e The act of the legislature entitled ‘* An act authorizing the lighting 
e of public streets and places, in the cities, towns, townships, boroughs 
e and villages of the state, and to erect and maintain the proper appli- 
e ances,” approved March 14, 1867 (P. L. 1867, p. 253), and upon which 
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under the corporate name and title of ‘‘ The Board of Township Com- 
mittee of the Township of Kearny,” additional powers were conferred 
by virtue of the provisions of an act entitled “ An act for the improve- 
ment of the township of Kearny, in the county of Hudson, and to in- 
crease the powers of the township committee in said township,” ap- 
proved April 4, 1871 (P. L. 1871, p. 1371), and under these laws and 
the act of May 22, 1894, the board of the township committee of Kearny 
is the municipal authority authorized to act in the matter of lighting the 
streets and public places of that township with gas, electric lights or 
otherwise. 

3. In the exercise of the power of lighting the streets of the township 
under these laws the board of township committee is not bound to award 
a contract, where the street lighting is done by contract, to the lowest 
bidder for such work, but they are bound to exercise the power in a 
bona fide manner, and with reasonable discretion and judgment for the 
benefit of the township, basing such reasonable discretion upon a ra- 
tional basis of fact in its support. When the{determination of the board 
is upheld by such rational basis of fact, the court will not decide disputed 
facts, or weigh evidence in order to review the action of the board in 
awarding contracts of the class in question. 

Mr. Edward Kenny for prosecutors. 

Mr. Joseph Parker, Jr., for defendants. 

Opinion by Lippincott, J. 


THE STATE, McGOVERN ET AL., PROS., ». THE BOARD OF PUBLIC WORKS OF 
TRENTON ET AL. 


Municipal corporations—Charter of Trenton—Contract for street improve- 
ments —Lowest bidder. 

1. By section 107 of the charter of the city of Trenton, contracts for 
street improvements extending in cost to the sum of $200 and over must 
be awarded to the lowest bidder, ‘‘ who shall give satisfactory proof of 
his or their ability to furnish the requisite materials and perform the 
work properly,” and the determination of who is the lowest bidder with 
this qualification rests not in the exercise of an arbitrary unlimited dis- 
cretion of the board, but upon the exercise of a bona fide judgment, 
based upon facts tending reasonably to the support of such determina- 
tion. 

2. There must exist a rational basis of fact to support this deter- 
mination of the board, and when this exists, the court will not weigh 
disputed evidence and facts, in order to review the action of the board in 
the award of contracts under the section of the charter in question. 

Mr. Carroll Robbins for prosecutor. 
Mr. John Rellstab and Mr, Edwin Robert Walker for defendants. 
Opinion by Lippincott, J. 2 
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THE STATE, CHAMBERLAIN ET AL., PROS.,. THE BOARD OF EDUCATION OF THE 
TOWNSHIP OF CRANBURY. 


School buildings—Purchase of lands for—Elections—Ballot— Woman's 
suffrage— Constitution. 

1. A vote to appropriate money for school purposes and to issue 
bonds, includes the power to raise the same by special assessment upon 
the property of the school district. | 

2. Money can be voted for the purpose of purchasing land and erect- 
ing a school building, at a special meeting of the inhabitants of a school 
district, duly called. ; 

3. The purchase of land and erection of a school house includes fene- 
ing and grading the lot, supplying the school property with drinking 
water, and equiping the school house with school furniture. 

4. By ballot, is a legal method of voting to raise money at any school 
district meeting ; the act of 1889, p. 132, enjoining the use of the bal- 
lot in voting to raise money, is not repealed by the act of 1894, p. 506. 

5. The act of 1887, p. 149, which confers upon females the right to 
vote at any school meeting, although unconstitutional so far as it as- 
sumed to confer the right to vote for school trustees, is valid in respect 
to all other privileges granted, including the right to vote to raise money 
and to issue bonds. 

Mr. A. H. Strong for the prosecutor. 

Mr. H. B. Willis for the defendants. 

Opinion by REED, J. 





HARRIS COX, PROS., v. TRUITT, COLLECTOR, 
Tax on official mortgages—Constitutional law-——- Unequal taxation. 


The act of 1893 (P. L. 280), which provides for the assessment of 
taxes on official mortgages to the person having the beneficial interest 
therein is unconstitutional because of its special character, in that it fails 
to extend its provisions to all mortgages of like nature made to officials 
of the several courts of this state. 

Mr. 8. M. Dickinson for the prosecutor. 

Mr. R. S. Clymer for the defendant. 

Opinion by Garrison, J. 





HELLER, PROS., ». BROWN, OVERSEER. 
Disorderly persons—Complaint of overseer of the poor. 

The complaint of the overseer of the poor, under Section 5 of the act 
concerning disorderly persons, must aver that the township may be- 
come chargeable. 

Mr. J. E. Bantle for the prosecutor. 

Messrs. Gilbert & Atkivison for the defendant. 

Opinion by GARRISON, J. 
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HARDY v. THE DELAWARE, LACKAWANNA AND WESTERN R. R. CO. 
Master—Servant—Fellow Servant—Negligence. 


1. The Passaic Rolling Mill was employed by defendant to do work of 
erecting a bridge; no price was agreed upon other than that skilled 
workmen were to be furnished by the rolling mill to do the work, the de- 
fendant to pay the rolling mill for their work at a price stated in the 
contract. ; 

The plaintiff while working on the bridge in the performance of the 
contract of the rolling mill was injured by the carelessness of the engi- 
neer of the railroad company in running a train of cars over the bridge. 

Held: That it should have been left to the jury to say who the plain- 
tiff’s employer was. | 

2. To constitute the relation of fellow servants the service must be not 
only under the same master, but the employment must be one having a 
common object. 

_ Messrs. McCarter, Williamson & McCarter for defendant. 

Mr. Flavel McGee for plaintiff. 

Opinion by VAN SYCcKEL, J. 


THE STATE, GREEN, PROS., v. SK OQVIST. 
Evidence—Cross examination—Trespass by cattle. 


Where a plaintiff had testified upon direct examination that defend- 
ant’s cattle had committed several trespasses upon his land, and injured 
his crops, his damages amounting to a certain amount of money, it was 
proper to ask him upon cross examination whether, during the period 
covering these trespasses, the cattle of other persons had not also tres- 
passed and injured his crops. 

Mr. C. T. Cowenhoven for the prosecutor. 

Mr. H. B. Cook for the defendant. 

Opinion by REED, J. 





AMANDA H. DODD v. THE CONSOLIDATED TRACTION COMPANY, 
Street railways—Electric wires—Trees in the streets. 


A traction company authorized by the city to erect its trolleys has the 
right to lop the branches of trees overhanging the street, when such act 
is reasonably necessary for the passage of its wires. 

Mr. W. C. Spencer for plaintiff. 

Mr. James B. Vredenburgh for defendant 

Opinion by Beastey, C. J. 





DESTEFANO v. CALANDRIELLO. 


Circuit court case—Certified practice. 
Under the practice act the Circuit court must settle all disputed facts 
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before it can send such case to their court as one of doubt and difficulty. 

The statute authorizing the Circuit court to call for an advisory opin- 
ion does not give this court the capacity to decide questions of fact. It 
requires the circuit judge to make and state the case. This has not been 
done, and proceedings, therefore, must be dismissed. 

Mr. Wm. A. McCreery for the motion. 

Mr. Gilbert Collins, contra. 

Opinion by Brastey, C J. 





THE STATE, UNITED NEW JERSEY RAILROAD AND CANAL CO. ET AL., PROS., v. 
THE MAYOR OF JERSEY CITY, ET AL. 


Taxation of ruilroad property—Harsimus cove—Railroad purposes. 


1. The lands known as “ Harsimus Cove,” in Jersey City, described 
in an act entitled ‘‘ An act to enable the United Railroad and Canal 
Companies to increase their terminal facilities in Jersey City,” passed 
March 30, 1868 (P. L. 1868, p. 551), and by virtue of said act ac- 
quired by said companies, can only be subjected to taxation to the ex- 
tent prescribed in such act, unless the same be used for other than rail- 
road, canal, depot, transhipping, or landing purposes; and if the city 
authorities of Jersey City desire to subject it to general taxation, for 
local and municipal purposes, the burden rests upon them to show that 
it is used for other purposes than those named in the act. 

2. So long as it continues incident to, and reasonably necessary or 
convenient for such purposes as those to which the act of the legislature 
devoted it, and not actually used for other purposes, the exemption from 
general taxation remains. 

Mr. James B. Vredenburgh for the prosecutors. 

Mr. John A. Blair and Mr. Spencer Weart for the defendants. 

Opinion by Lrppincort, J. 


SALLIE H. THOMPSON, RELATOR, v. BOARD OF EDUCATON OF THE BOROUGH OF 
ELMER. 





Schools—Teachers’ salary—State superintendent— Mandamus. 


1. A school teacher who has litigated successfully before the state super- 
intendent the controverted questions upon which her right to compensa- 
tion depends, is entitled to a writ of mandamus to force a decision in her 
favor. 

2. In such case the only burden upon the relator is to show that the 
jurisdiction of the state superintendent extended to the matter in dis- 
pute and over the parties in controversy. 

3. The state superintendent having been given authority to hear and 
determine certain matters, his determination thereupon has the conclu- 
sive quality of a judgment pronounced in a legally created court of lim- 
ited jurisdiction acting within the bounds of its authority. 
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4. There is no distinction in point of conclusiveness between the de- 
cisions of special tribunals and the judgment of courts of record; the 
difference is solely in the presumption of jurisdiction. 

Mr. Morris H. Stratton for the rule 

Mr. Martin P. Grey contra. 

Opinion by Garrison, J. 





THE STATE, HUTCHINSON, PROS, v. ROWAN ET ALS. 


Election—Petition— Certiorari. 


1. A certiorari was directed to a judge of the Common Pleas, who had 
received a petition for an election under the Borough Act of 1878 (Rev. 
Sup. 44) and made an order thereon to the county clerk, who had tiled 
the order, and to the petitioners who had presented the petition. No 
command was addressed to petitioners. Held, that a return by petitioners 
was irregular, and not to be noticed, but that the writ should not be 
quashed because thus directed to them. 

2. When the certiorari was allowed before the day fixed for election, 
and by a special allocatur the election was allowed to be held. but all 
subsequent proceedings were stayed: Held, that an order which sub- 
stantially departed from the requirements of the act, in that it required 
the polls to be open for one hour less than was prescribed, was fatally de- 


fective, although the result of such election may not have been affected . 


thereby. 
Mr. Wm. M. Lanning and Mr. Summes B. Hutchinson for prosecutor. 
Mr. James F. Rusling for defendants. 
Opinion by Maaie, J. 





STATE EX REL. AMOS CLARK, v. THE CITY OF ELIZABETH ET AL. 
Highways—Streets—Change of grade—Railroad companies—Cities. 


_ This was an application for a mandamus to compel the City of Eliza- 
beth to pay damages to an abutting land owner whose property was af- 
fected by a change of grade of streets in such a way as to make them 
pass under a railroad track in the City of Elizabeth. 

Per Curtam: We think the proper inference from all the circumstances 
of this case, is that the grade of the streets was changed by the railroad 
companies, under the chartered powers and in performance of their char- 
tered duties, in order to render the highways safe and convenient for 
public use. 

For damage caused to abutting owners by such change of grade, the 
statutes do not seem to have imposed any legal liability upon the munici- 
pality in which the streets are located, and the mere fact that the city 
consented to the change is not enough to cast such liability upon it. 
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The prayer for mandamus will be denied upon pleadings so framed as 
to carry out the stipulation of the parties. 





HARDY v. THE DELAWARE, LACKAWANNA AND WESTERN R. R. CO. 
Non-suit set aside. 

This was a case for damages against the company for the injuries re- 
ceived while employed in the erection of a bridge over Passaic avenue, 
in Harrison township. The Passaic Rolling Mill was employed to do 
the work, and agreed to furnish skilled workmen, the railroad company 
to pay the rolling mill for their work at a price stated in the contract. 
The question then was raised as to whether the mill company or the 
railroad company was liable. The court holds that it should have been 
left to the jury to say who the plaintiff’s employer was. 

Opinion by Van SycKken, J. 





CRAMER v. WATER COMMISSIONERS OF NEW BRUNSWICK. 
Discharge of Officer. 

The board of water commissioners of New Brunswick had legislative 
authority to employ necessary assistants, officers and agents, and under 
that power employed the plaintiff as general superintendent for a term 
of years at a fixed salary ; being discharged before the end of his term 
he brought this suit for an instalment of his salary. Held, that he did 
not hold a public office and that he could not be so discharged, and that 
his action was well brought. 

Rule discharged. Opinion by Beas.ey, C. J. 


THE UNITED N. J. R. R. AND C. CO. AND PENN. R. R. CO. v. THE NAT. DOCKS R. CO, 
AND THE MAYOR AND ALDERMEN OF JERSEY CITY. 


Municipal corporations—Contracts with railroad companies— Resolutions. 

1. Under the act of March 9, 1893 (P. L., p. 157), the board of street 
and water commissioners of Jersey City is the proper municipal author- 
ity to enter into contracts with railroad companies whose roads enter or 
lie within the city, and said board may make such contracts by resolu- 
tion, without the concurrence of any other board and notwithstanding 
the veto of the mayor. 

2. The mere vacation of a public street by a municipal board does 
not involve the infringement of any private right. 

Resolutions affirmed with costs. Opinion by Dixon, J. 


DESTEFANO v. CALANDRILLO. DENNIS D. MULCAHY v. THE MAYOR, &C., OF 
NEWARK, 


Licensing of Dogs. 

1. The act providing for the licensing of dogs, approved March 15, — 

1893 (P. L.. 1893, p. 328), supercedes any power of exacting license 
fees for dogs which the city of Newark possessed under this charter. 
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2. The act mentioned confers the licensing power as a means of rais- 
ing revenue. 


Opinion by Dixon, J. 
TREASURER OF PLAINFIELD v. WATSON. 
Liquor license—Exception in ordinance or statute—Burden of proof. 


The prosecutor seeks the reversal of a judgment rendered in the Com- 
mon Pleas of Union county on an action brought against the defendant 
for violating the liquor ordinance of Plainfield. The judge at the trial in 
the Cireuit charged the jury to find the defendant not guilty, on the 
ground that the prosecutor had failed to prove that the defendant was 
not licensed. Held: 

1. In an action for violating an ordinance which forbids an unlicensed 
person to sell liquor, it is incumbent on the prosecutor to prove affirma- 
tively that the defendant was not licensed. 

2. If there is an exception in the enacting clause of a statute or ordi- 
nance, the plaintiff in an action on the clause must show that his adver- 
sary is not within exception; but if the exception is in a subsequent 
clause of the same section, or in a subsequent section of the same statute 
er ordinance, or in a subsequent enactment, that is a matter of defense, 
and the plaintiff need not show that the defendant is not within the ex- 
ception. 

Judgment reversed. Opinion by Dixon, J. 


CLARK v. STATE. 
Criminal procedure— Withdrawing plea of guilty. 


A motion in a criminal case to withdraw a plea of guilty and to sub- 
stitute therefor one of not guilty, is addressed to the discretion of the 
court and, consequently, the court’s action is not the subject of error. 

Per curiam. 


GENZ v. STATE OF NEW JERSEY. 
Murder trial—Right to plead guilty. 


Genz was indicted by the grand inquest of Hudson county for the 
murder of Clara Arnim, in August, 1894, at Hoboken. The prisoner, 
on being arraigned on said indictment, pleaded guilty. The court, how- 
ever, refused to receive such plea, and ordered a plea of not guilty to be 
entered. The question brought up to the Supreme court for its consid- 
eration was whether the defendant on an indictment had an inalienable 
right to plead guilty to the charge. Held: 

1. The supplement to the crimes act, enacted in 1893, directing that if 
to an indictment for murder a prisoner shall plead guilty, such plea shall 
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be disregarded and a plea of not guilty be substituted and the case tried 
before a jury, is constitutional. 

2.The provision is favorable to the accused and does not deprive him of 
any right that is indefeasible. 

Mr. Gilbert Collins for defendant. 

Opinion by Bras.ey, C. J. 





KNOWLES LOOM WORKS ». J. VACHER AND R. J. HOGNET. 

1. The act of 1889, p. 421, requiring conditional sales of personal 
property to be recorded, applies to a contract of sale, made in New York, 
of property to be delivered to, and held by, the purchaser within this 
state. 

2. A chattel mortgage subsequently given by the purchaser on such 
property in this state, to secure a pre-existing debt, is within the mean- 
ing of the act of 1889, a mortgage in good faith, and is entitled to pri- 
ority over the unrecorded contract of sale of which the mortgagee had 
no notice. 

Mr. W. B. Gourley for plaintiff. 

Mr. John W. Griggs for defendant. 

Opinion by Van SycKEL, J. 





THE STATE, GRIFFEN ET AL., PROS., ». WANSER, MAYOR OF JERSEY CITY, ET AL. 
Municipal corporations—Division into wards—Constitutional law. 


The writ in this case brought up the proceedings of the commissioners 
appointed to divide Jersey City into wards. The prosecutors attacked 
the validity of the proceedings taken by the commissioners in dividing the 
city into wards upon the ground that the act providing for the formation 
and establishment of wards in cities of the first class in this state was ob- 
noxious to constitutional prohibitions or had been repealed before these 
proceedings were taken. Held: 

Commissioners appointed in any city, under the provisions of the “Act 
providing for the formation and establishment of wards in cities of the 
first class in this state,” passed May 16, 1894 (Laws 1894, p. 387), are 
required to make division of the city into wards with regard to equality 
of population; and a division which appears to have been made 
with regard to the equality of the average total vote of the new wards, 


_ is not in compliance with the requirements of the act. 


Opinion by Maaig, J. 





THE STATE, THE CITY OF HOBOKEN ET AL., v. WANSER, MAYOR OF JERSEY CITY, 
Proceedings set aside—Costs allowed. 

The proceedings brought up in this case are the same as have been 

pronounced invalid and vacated as relates to the division of Jersey City 

into wards. 
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LANDIS «. ASHWORTH, COLLECTOR ETC., OF SCHOOL DISTRICT NO. 44, IN CUM- 
BERLAND COUNTY. 


School districts—Constitutional law—Special and local statutes. 


1. Under the statutes of this state school districts are political organi- 
zations possessing the power of taxation. 

2. Whether or not the action of the county school superintendent, in 
defining the territorial boundaries of a school district, will of itself under 
our laws constitute the district and its inhabitants a political organiza- 
tion if the inhabitants of the district so defined assent te such organiza- 
tion and assume the functions thereto appertaining, the corporate entity 
becomes complete. 

3. The school laws are not rendered special or local or otherwise un- 
constitutional by the fact that under them a higher grade of education 
may be afforded to the children in one district than that offered to those 
in another. 

4. By virtue of the act of April 8, 1887, (P. L. 1887, p. i149), women 
may vote at school meetings for all purposes except the election of officers. 

Mr. Landis for prosecutor. ' 

Mr. Fuller for defendant. 

Opinion by Dixon, J. 





BAUMAN v. WHITELEY. 


Voluntary non-suit after case closed. 


On the trial of this cause in the Circuit the plaintiff rested his case ; 
the attorney for the defendant offered no evidence on his behalf and 
moved the court to direct a verdict for defendant. Thereupon attorney 
for the plaintiff announced his intention to submit to a voluntary non- 
suit. The attorney for defendant objected to this and maintained that 
the case being closed, the plaintiff could not at any time submit toa non- 
suit, and insisted that the court must refuse it. The court refused to 
allow plaintiff to submit to a non-suit and directed a verdict for defendant. 

Held: A plaintiff has a right to suffer to a non-suit on his own 
motion, at any time, before the jury have retired to consider of their 
verdict. 

Mr. R. B. Seymour for plaintiff. 

Mr. Samuel Kalisch for defendant. 

Judgment reversed. Opinion by Brasuey, C. J. 


CLARK THREAD COMPANY v, BENNETT. 


The court finds no rule of law violated in the trial of this cause. It 
is a case purely for the decision of the jury. 
Mr. Emery for defendant. 
Mr. S. Kalisch for plaintiff. 
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EDISON UNITED PHONOGRAPH COMPANY ». STATE BOARD OF ASSESSORS. 
State taxes on manufacturing corporations. 

On appeal from assessment for taxes by the state board of assessors. 
On proof that the capital stock of a manufacturing corporation was in- 
vested in purchasing the right to manufacture a patented article in New 
Jersey, in Great Britain, in France, in Germany, in Austria and in 
other countries for sale and use only beyond the limits of the United 
States and Canada, and that the only manufacturing actually carried on 
under the right is conducted by another company in New Jersey, it will 
not be inferred that one-half of the capital stock is invested in manufac- 
tures carried on within this state. 

Mr. C. Parker for prosecutors. 

Mr. W. T. Johnson for defendants. 

Assessment affirmed. Opinion by Dixon, J. 


TIDE WATER PIPE COMPANY v. STATE BOARD OF ASSESSORS. 


State taxes in Pennsylvania—Partnership associations as associations. 


On appeal from assessment for taxes by the state board of taxation. 

1. Partnership associations organized under the Pennsylvania statute of 
June 2, 1874, are invested with the essential characteristics of corpora- 
tions and may be taxed as corporations in this state. 

2. Such an association doing business in New Jersey is taxable under 
our corporation tax act. 

3. The tax imposed by our corporation tax act on foreign pipe line 
companies engaged in the transportation of oil from points in New Jer- 
sey to points in New York is not an unconstitutional interference with 
inter state commerce. 

Assessment affirmed. Opinion by Dixon, J. 


BRANT AND RUSSELL v. RITTER. 
Tavern license-certiorari. 
The defendant made application to the Camden Common Pleas for a 
license to keep an inn. The court below, however, had taken no action 


on the matter, and the writ in this case was prematurely allowed, and is 
dismissed. 





OTHER DECISIONS. 


Western Union Tel. Co. v. Woodward. Demurrer sustained. 

Newark Electric Light and Power Co. v. Springer. Rule made ab- 
solute. 

Jesse T. Fountain v. Linn, executor. Rule to show cause made ab- 
solute. 
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Penn. R R. Co. ads. Weaver; Same ads. Dotter. Rule made absolute. 

Dodd vy. Consolidated Traction Co. Judgment for defendant. 

Price v. June. Plaintiff may take final judgment. On demurrer. 

Holmes v. Seashore Electric Railway Co. Demurrer sustained. 

Henley vy. Morgan. Rule absolute. 

Harris v. Atlantic City R. R. Co. Rule discharged. 

Penna, R. R. Co. v. MeGarrett. Rule discharged. 

Snyder v. Snover. Rule discharged. 

Wuester v. Wehrman. Rule discharged. 

State v. Mayor of Belmar. Judgment for the defendant. 

Wendell v. Penna. R. R. Co. Dewmurrer to be sustained. Opinion 
by Beastey, C. J. 

Miller v. Staten Chemical Co. Affirmed. 

New Jersey Traction Co. v. Volker. Rule discharged. 

Wendell v. Penna. R. R. Co. Unless plaintiff pleads de novo defend- 
ant may take judgment. 

Sup. Assembly of Royal Society of Good Fellows ads. Rabiet. Rule 
discharged. Verdict does justice and has sufficient basis. 

Chardavoye ads. Gano. Rule made absolute. Demurrer sustained. 

Vreeland ads. Stillwell. Plaintiff may plead de novo on payment of 
costs. 

Thompson v. Asbury Park. Proceedings set aside with costs. Citing 
30 Alt. Rep. 472. 

North Hudson County R. R. Co. ads. Bernhard. Rule discharged. 

Niles v. Gerrard. Rule discharged. 





MISCELLANY 
ACTION OF THE STATE BAR oN | °f Vice-Chancellor Van Fleet has shocked 
THE DEATH OF VICE-CHANCEL- | 20d appalled us, — 
LOR VAN FLEET. | It appears to be incongruous that such a 


| man, in the maturity of his intellectual 
: | vigor and judicial strength and absorbed in 

At a meeting of the state bar, held at the | the accomplishment of a useful and hon- 
Chancery Chambers in Newark, on Fri- | ored career, should be summoned by the 


day, December 2%, 1894, to take action on execution of that inexorable decree, that 


, man must die. We can scarcely realize 
the death of Vice-Chancellor Van Fleet. | 114: his life's work is finished, and that he 
Chancellor McGill presided and 8S. M. | hag now found a long, eternal rest. 
Dickinson and Oscar Keen, Esqs., were ap- Being himself a pure man he abhorred all 
pointed secretaries. The Chancellor, on | Wrong. — —— rare — wpe 

. . views, clear and strong convictions and in- 
taking the chair, addressed the meeting as | tellectusl and moral. courage. To these 
follows : natural traits, by untiring industry, he add- 
‘ When a good, noble-minded man, who | ed a thorough knowledge of the great prin- 
has devoted his life to the service of his | ciples which underlie the administration 
fellow men, dies, it becomes a pleasure to | of equity. Thus he became equipped for 
recount his merits and virtues and testify | the successful discharge of the duties of the 
our esteem for his character. position which he so long occupied. I 

The announcement of the sudden death | think few will question that in his career 























as an equity judge he has reflected honor 
upon his state and credit upon his nation. 


In his reported opinions he has left an in- 


heritance which will well serve the admin- 
istration of justice for generations to come. 

As a friend, he was genial, earnest and 
true. To me he was a sincere and faithful 
advisor, who has greatly lightened many a 
burden and turned arduous tasks into pleas- 
ures, and a friend whose memory shall ever 
be loved as he was. It is difficult now to 
recall that friendship without vielding to 
the poignancy of the grief which forces 
itself upon me as I think that we shall 
never again feel the cordial grasp of his 
hand nor look into his great honest eyes. 

Such, in brief, is the character of the man 
whom we have gathered to day to honor, 
with mingled feelings of admiration and 
love. 

Messrs. Cortlandt Parker, John P. Stock- 
ton, Amzi Dodd, 8. H. Grey, William B. 
Vredenburgh, Washington B. Williams, 
William E. Potter, Gilbert Collins, John 
W. Griggs, William H. Morrow, R. V. 
Lindabury, Thomas N. McCarter, Barker 
Gummere, John R. Emery and George C. 
Ludlow were appointed a committee on 
resolutions and reported the following res- 
olutions, which were adopted : 

1, Death, which proverbially loves a shining 
mark, busy as it has lately been in the removal of 
leading members of the New Jersey bench and bar, 
has not for along time taken from our midst a 
jurist and judge so eminent and useful as Vice- 
Chancellor Abraham V. Van Fleet. Self-made, as 
all real men, under God, are made, from the begin- 
ning a severé student, ambitious of proficiency in 
his useful profession, he soon proved, when, twenty 
years jago he became one of our vice chancellors, 
that he wasthe right manin the right place. He 
lacked no element of the good judge. 

He was patient in hearing, quick and clear in ap- 
prehension, bent upon the attainment of even- 
handed justice, industrious ‘almost beyond com- 
pare,a master of the theory and practice of that 
helpful sister of the common law, known to English 
and American jurisprudence as the science or code 
of equity, devoting himself to its study and admin- 
istration with an enthusiasm hardly to be found in 
any state where that administration is not the 
action of a separate tribunal, and with a felicity in 
statement of its principles, and a discrimination in 
their application, which has won for him an ex- 
alted place in the admiration and respect, not only 
ef his brethren in that administration but to our 
whole judiciary and bar—an administration and 
respect largely shared by the bench and bar of our 
sister states and of the federal judiciary, with 
whom the equity jurisprudence of New Jersey is 
known to be highly esteemed. 

And it is, perhaps, his highest honor, that he so 
administered his useful office, that those who prac- 
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ticed most before him were his best friends, and 
that the people of the state came also to recognize, 
and with peculiar deference, his love of right, his 
independence, his integrity, his learning, and the 
skill, justice and force with which he wielded the 
powerful remedies through which equity jurispru- 
dence prevents wrong. 

2. That the death of our distinguished brother is. 
a public calamity—a loss more than usually difficult 
to repair. 

3. That it be recommended to the bar that in tes- 
timony of its respect and grief, it attend his funeral 
in a body and wear the customary badge of mourn- 
ing for thirty days. 

4. That a copy of these resolutions be transmit- 
ted by the secretary of this meeting to the Court of 
Chancery, with the request that they be inserted 
inits minutes; that another copy be sent to the 
widow and mother of the deceased, and that they 
be published in the newspapers of Trenton (the 
home of the Court of Chancery), of Newark and 
Jersey City (where he especially held his own ses- 
sions), and of Flemington, his legal residence, 


At the opening of the February term of 
the Court of Chancery, at the State House, 
in Trenton, on February 5, 1895, Attorney 
General John P. Stockton addressed the 
court and presented the resolutions, with 
the request that they be entered on the 
minutes of the court. 

Charles C. Corbin, Esq., seconded the re- 
quest, with the following remarks: 


The term of service of Vice-Chancellor 
Van Fleet is the longest un record in the 
Court of Chancery, nearly twenty vears. 
From the time when he was first appointed 
on a scanty salary, down to the last week of 
his life, they were years of unsparing devo- 
tion to the service of the court. In consid- 
ering his work eulogy is needless; his fame 
is established among the lawyers of New 
Jersey, and wherever the equity reports of 
New Jersey are used; we may most fitly 
speak of him with candor and discrimina- 
tion. 

The public services of a vice chancellor 
are rendered in the hearing of motions, the 
trial of causes and the writing of opinions. 

At first Vice-Chancellor Van Fleet did not 
show his best powers on motion days. That 
duty requires the court, after giving close 
attention to one controversy, to change sud- 
denly and completely to another of an en- 
tirely different character. He needed more 
time; his mind worked slowly. Besides he 
was used to express his impressions durin 
the argument, forcibly and positively, an 
when they were adverse to us, we, who were 
then the young counsel, were disconcerted. 
We thought he was deciding a point irrevoc- 
ably against us, when, in fact, he was only 
challenging discussion and refutation. In 
time we understood him better, and learned 
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to eontend strenuously for our views, assured 
of fair consideration. Besides, as time went 
on, he grew considerate. He prolonged ar- 
gument before him until he could formulate 
his judgment; his great experience, too, 
made the work easier for him, and for a num- 
ber of years before his death a lawyer with a 
sound application could go before him with 
confidence of success. 

In the oral trial of issues of fact, Vice- 
Chancellor Van Fleet was at his best. Al- 
though the most unpretentious of men off the 
bench, he had a high regard for the dignity 
of his office; he never forgot, nor let others 
forget, that he was holding court. Parties 
and spectators were impressed by his bear- 
ing. Witnesses were sworn reverently, and 
after quiet and order had been required in 
the court room, each took the witness seat 
with a due sense of the importance of their 
function. His participation in the examina- 
tion of witnesses and in the trial was con- 
siderate and helpful; without wasting time 
he would not permit the case to be hurried. 
His grasp of the facts and appreciation of 
the points involved was clear and sound. 
His decision, often rendered at the close of 
the argument, was an authoritative and tell- 
ing coHation of the strong points of the case. 
‘Though often severe in his strictures upon 
the conduct of parties, his upright pur 
‘was so transparent that he rarely gave fast. 
ing offense. 

We reckon it high praise to say of a 
judge that he excels in the trial of jury 
cases; the vice chancellor was both judge 
and jury,in many difficult causes, and ex- 
celled in both capacities, 

The reported opinions of Vice-Chancel- 
lor Van Fleet are among the best of their 
class. An opinion in our Court of Chan- 
cery serves three important purposes: 
namely, to give instructions for the decree, 
to state the grounds of the decision as a 
precedent in future cases, and finally as an 
argument to vindicate the decree on appeal. 
This last purpose, hardly yet openly recog- 
nized, is nevertheless under our present 
practice, perhaps the most important. The 
former ideal of an opinion was, [ think, that 
it should be an impartial statement of both 
sides of the argument, with reasons given 
for the preferred view. But by judicial leg- 
islation in New Jersey, appellate power has 
been so extended over the Court of Chan- 
cery that the chancellor can hardly make a 
decision or order which is traly final. Both 
facts and law are reviewed as if they had 
never been decided. I am not considering 
at all the policy of this enlargement of ap- 
pellate power, but dealing with it as a fact, 
and one consequence of it is that appeals are 
to be looked or in every important case, and 
the most important use likely to be made of 
the opinion is its use as an argument to sus- 
tain the decree. One result, no doubt, is to 








produce careful opinions; an opinion whieh 
is to undergo keen criticism and attack can- 
not be delivered like a sermon from an in- 
fallible pulpit, with none to challenge. The 
opinions of Vice-Chancellor Van Fleet were 
arguments to sustain his devision, and as 
such were of the highest order. No matter 
how doubtful he found the case, there was 
no doubt in the opinion. 

He did not give half relief; often he cor- 
rected the draft of a decree to give toa party 
broader redress than his counsel had ven- 
tured to ask. No man was more impartial 
in his consideration of the case, but his de- 
cision once reached, his attitude changed ; 
the prevailing counsel himself was aston- 
ished to find how strong his case was. 
Nothing could be more helpful on an appeal 
than one of these opinions; they were 
admirably adapted to the character of our 
court of last resort, appealing alike to 
the lawyers and the lay members. The plan 
of these opinions is worthy of study. First, 
there is usually a brief general statement of 
the character of the proceeding. Next fol- 
lows just so much of the facts as is necessary 
to raise the first question to be discussed. 
Then usually comes a distinct enunciation of 
the legal principles applicable, with apt au- 
thorities, and finally the application is made 
with vigor and confidence, carrying convic- 
tion and commanding assent. 

These decisions have special value as cita- 
tions, because the law is stated in definite 
and decided form. An opinion may be cor- 
rect and may decide important legal proposi- 
tions, and yet there may be no legal princi- 
ple definitely stated in it. But the late Vice- 
chancellor’s opinions nearly always contain 
the law in admirable form for quotation and 
use in other cases. He was a clear and logi- 
cal writer, and his style is a model of sim- 
pity. but it is the simplicity which costs 
abor ; it is the easy reading which implies 
hard thinking, the expression of well con- 
sidered views, 

Though in the last years of his life there 
were signs of bodily weakness, his work con- 
tinued to be of the same high quality ; his 
mental capacity was unabated, which in- 
creases our sorrow that he had not spared 
himself more aud lived to exercise his ripe 
judgment in the service of the court for 
many years to come. 


Flavel McGee, Vice-Chancellor Bird, John 
R. Emery, Washington B. Williams, Thomas 
N. McCarter, Jacob Weart, George F. Tuttle 
and William P. Douglass also addressed the 
court in eulogy of the deceased Vice-Chan- 
cellor, and the Chancellor directed that the 
resolutions be entered on the minutes of the 
Court of Chancery, as a memorial of the ser- 
vices of the deceased. 
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NEW JERSEY SUPREME COURT 
LAW EXAMINATIONS. 





The written examinations took place on 
Wednesday afternoon, the 20th of February, 
and the oral examinations were held before 
the court on the next day, after the reading 
of the opinions. The examiners for the 
counsellors were Messrs. George M. Robe- 
son and William A. Logue, and those for 
the atturneys were Messrs. Samuel Kalisch 
and Chauncey H. Beasley. The court ap- 
pointed Messrs. Henry A. Fluck and James 
J. Bergen as new members of the Board of 
Examiners. 

The following were the counsellors ad- 
mitted : 

Albert J. Dayton, Samuel W. Sparks, 
John A. Montgomery, Trenton; John W 
Slocum, Scott German, Horace L. Allen, 
Newark; James Degnan, Red Bank ; Daniel 
J. Murray, Wm. H. Carey, Elgin L. Me- 
Burney, Jersey City; Wheaton Berault, 
Vineland; Albert D'Unger, George M. Ba- 
con, Camden. 

The attorneys admitted were: 

Harry Leroy Applegate, James F. Clark, 
John L. Conrad, Trenton; Wm. A. Mc- 
Kenna, Raymond R. Donges, Camden ; John 
. Reed, Charles C. Babcock, Enoch A. Hig- 
bee, Atlantic City; Dennis B. Ryan, Theo- 
dore Rurode, Charles G. A. Schumann, 
Henry L. Franklin, James W. Donelan, 
Walker K. Birdsall, Orestes Cleveland, Jr., 
Jersey City; Samuel Iredell, Hugh L. 
Reeves, James H. Fithian, Bridgeton; 
Clarence L. Murphy, Plainfield; Albert 
Lenly, Ralph W. Skinner, Hoboken; Leon- 
ard Pikaark, Daniel L. Campbell, Paterson ; 
Henry M. Kehoe, Gustave P. Egenolf, 
Elizabeth; Harry A. Dobbins, Morristown ; 
Edward D, Duffield, Adolph Altman, Al- 
bert F. Stevens, Rudolph A.Wimmer, Leon- 
ard A. Wimmer, R. Arthur Heller, Daniel 
L. Cody, Egbert J. Tamblyn, Newark. 

The following were the questions asked 
on the written examinations : 


COUNSELORS. 

1. Define a tenancy at will. Distinguish 
it from an estate from year to year. When 
is a tenant at will entitled to emblements? 
Is he entitled to notice to quit? Give the 
remedy of landlord to recover possession. 





What notice is necessary to terminate an 
estate from year to year? 

2. Define a joint tenancy and distinguish 
it from a tenancy in common. May a joint 
tenancy be severed ? 

3. Define an estate upon condition. State 
general rules applicable to conditions ; when 
must they be created? To what annexed? 
To whom reserved? 

4. Is the mortgagee’s interest an estate 
in land? Give your reason for answer. 
What is the position of an assignee of a 
mortgage as compared with that of the 
mortgagee ? 

5. Explain the difference between the 
two following clauses in a purchaser’s 
deed: Inone theland is conveyed “sub- 
ject to a mortgage,” and in the other it is 
stated that the “purchaser assumes the 
payment of the mortgage.” 

8. State the distinction between vested 
and contingent remainders ? 

7. What isan executory devise, and in 
what three particulars does it differ from a 
remainder? State the distinction between 
a shifting, resulting and springing use? 
Give an illustration of each? 

8. State the requisite parts of a deed? 

9. State tne difference between a general 
and special warranty in a deed for land ? 

10. What deed is commonly used in New 
Jersey ? 

11. What is equity of redemption? Can 
it be seized and sold under a common law 
execution ? 

12. By what two methods may title to 
things real be acquired and lost? Define 
each ? 

13. Name the seven canons to be ob- 
served in the law of inheritance? 

14. Suppose A should convey lands to B, 
and B should take possession and fail to re- 
cord his deed, and afterwards A should 
make conveyance of the same land to C, 
who would be entitled to the possession of 
the land ? 

15. Can a married woman mortgage her 
lands to pay the debt of another? Can she 
mortgage her lands to pay the debt of her 
husband? Give your reasons? 

16. Where a conveyance of land is made 
to husband and wife during coverture, what 
possession or right of possession has the 
wife during the life of her husband? What 
was the rule at common law? What kind 
of an estate is this? At common law what 
was a widow’s quarantine? What is the 
rule in New Jersey? Whatis meant by 
tenure of free and common socage? 

17. What is the effect of the statute of 
quia emptores ? 

18. Distinguish a suit to quiet title from 
an action of ejectment ? 
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19. What are the requisites necessary in 
the execution of a chattel mortgage ? 

20. Wherein does the law of descent in 
New Jersey differ from the common law? 

21. Distinguish dower from curtesy. 
Does a woman iivorced a vinculo have a 
claim to dower? What are the remedies 
for the assignment of dower? Give the 
various stages in the right of dower. (A) 
Wife’s right: (B) That of widow before 
assignment; (C) After assignment. 


confessed judgment? What is the defini- 
tion of the writ of certiorari; how is the 
writ issued, and within what time must it be 
issued ? 


22. Suppose A conveys land to B and | 


takes a purchase money mortgage for the 
consideration and at the time of the trans- 
action C hasa judgment against B, which 
has the preference, the judgment or the 
mortgage? Same question: and is it neces- 
sary for the mortgagor’s wife to sign a pur- 
chase money mortgage ? 

23. If the assent to a contract is given by 
letter when is the contract complete—both 
offer and acceptance being made and re- 
ceived by parties residing in this State? 

24. Ifaservant is wrongfully discharged 
before his contract of service expires what 
is his remedy ? 

ATTORNEYS, 

1. What jurisdiction have the District 
Courts in New Jersey ? 

2. Suppose a suit is brought in the Dis- 
trict Court for over two hundred dollars, 
what practice is followed? Who serves 
the summons? What is the practice in the 
District Court in suits in replevin; and, in 
giving this answer, state what an action in 
replevin is? 

3. What is meant by a venire de novo? 

4. Suppose a rule to show cause is granted, 
and you are for the rule and are successful, 
what rule is entered, and where ? 

5. What is the difference between a cer- 
tiorari and a writ of error? State the pro- 
ceedings in a suit after a certiorari has been 
granted to its conclusion, and also the pro- 
ceedings in a suit where a writ of error has 
been allowed ? 

6. What is the difference between a state 
of demand and a declaration ? 

7. How can conditions precedent be 
averred in New Jersey? How does this 
’ differ from the common law? 

8. If a demurrer be overruled what 
remedy has the demurrant ? 

9. What is a sur-rejoinder ? 

10. What isa plea in abatement? Give 
an example. 

11. What is bailment? What division 
has Sir William Jones made of this subject? 

12. What is the statute of limitations in 
New Jersey? Give its provisions gen- 
erally. 





What | 
are the proceedings necessary to obtain a | 





13. How may the title to personal prop- © 
erty be acquired by act of law? 

14. What is a good and what a valuable 
consideration? Give examples of each. 

15. What isa bond? What is a mort- 
gage? In what courts can a mortgage be 
foreclosed, and how ? 

16. What is necessary on a conditional 
sale of a personal property to be done in — 
order to give notice of such sale to subse- — 
quent purchasers and creditors ? 4 

17. Does an illegality of any one part of 
a contract avoid the whole? 

18. How are contracts divided ? 

19. Can one partner acknowledge service ~ 
of a summons for the other partner? 

20. What is the liability of partners for 
the partnership debts ? 

21. What isthe liability of stockholders 
for the debts of the corporation ? 

22. Suppose a witness lives out of the 
state and you wish to take his testimony, 7 
state the proceedings for so doing. : 

23. What is evidence? What is hearsay 
evidence? Give an example. Can a wife 
give evidence, in a criminal case, against 
her husband ? 

24. What is libel? What is slander? 
What is meant by the term “The greater 
the truth the greater the libel?” What is 
an innuendo? How does the practice act 
change the methods of pleading in actions 
of libel ? 

25. What is the statute of frauds ? 

26. What is the married woman’s act in 
New Jersey? How does it change the © 
rules of the common law? Who is a feme ~ 
sole ? 

27. How is a will executed in New Jer- © 
sey? Draw the attestation clause to a will. 
Before whom can a will be proved? How 
is it proved? Suppose you wish to object 
to the proving of a will, what do youdo? =~ 

28. Under the constitution, how are the ~ 
powers of government in this state divided? 

29. “A’”’ sues the X.Y. Z. Railroad corpo- 
ration incorporated under the general rail- 
road law in this state: upon whom must — 
the summons he served? If the action be — 
in tort, can you issue a capias against the © 
corporation ? Ifa plea of nul tiel corporation 
be interposed, what is meant by that plea? 

30. What isa writ of habeas corpus? — 
How do you proceed under such. writ? 
Who can grant a writ of habeas corpus? 

31. What is meant by docketing a judg- 
ment ? 

32. What is fi. fa. and a ca, sa.? 

33. A attaches property of B, an ab-— 
sconding debtor, what affidavit is necessary? — 
How is the writ executed ? 7 

34. Draw in short form the essential — 
parts of a deed; a mortgage; an agreement © 
for the sale of real property; a release of © 
dower, and a lease. 








